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Non-Quantitative Treatment Limitations
Comparative Analysis: What Plan
Fiduciaries Need to Know

By Mark E. Bokert and Alan Hahn

n September 9, 2024, the U.S. Departments of Health and Human

Services (HHS), Labor, and the Treasury (HHS, Labor, and the
Treasury, collectively, the Departments) issued final rules (the 2024
Final Regulations) to implement the Paul Wellstone and Pete Domenici
Mental Health Parity and Addiction Equity Act of 2008, as amended
(the MHPAEA).! Included in the 2024 Final Regulations are new rules
regarding the nonquantitative treatment limitation (NQTL) comparative
analysis requirements under MHPAEA, as amended by the Consolidated
Appropriations Act, 2021 (the CAA 2021). This NQTL comparative anal-
ysis requirement has created a significant level of angst among plan
fiduciaries as they will now have to certify that they have engaged in
a prudent process to select and monitor one or more qualified service
providers to perform and document their NQTL comparative analyses in

Mark E. Bokert is a partner and co-chairs the Benefits + Compensation
Practice Group of Davis+Gilbert LLP. His practice encompasses nearly all
aspects of executive compensation and employee benefits, including mat-
ters related to equity plans, deferred compensation plans, phantom equity
plans, qualified retirement plans, and welfare plans. Mr. Bokert may be
contacted at mbokert@dglaw.com. Alan Hahn is a partner and co-chairs
the firm’s Benefits + Compensation Practice Group. His practice is devoted
to advising clients of all sizes, including in the design and implementation
of a wide variety of creative, unique, and tax-effective employee benefit
plans and programs. Mr. Hahn may be contacted at ahahn@dglaw.com.
William Szanzer, a counsel in the firm’s Benefits + Compensation Practice
Group, and John Milani, an associate in the firm’s Benefits + Compensation
Practice Group, assisted in the preparation of this column.

Employee Relations Law Journal 1 Vol. 51, No. 1, Summer 2025


mailto:mbokert@dglaw.com
mailto:ahahn@dglaw.com

Employee Benefits

connection with the imposition of any NQTLs that apply to mental health
and substance use disorder (MH/SUD) benefits under the plan in accor-
dance with MHPAEA and its implementing regulations.” This certification
will generally fall on health and welfare plan fiduciaries who have been
tasked with overseeing and administering the plans. These fiduciaries
should ideally form a committee and consult with ERISA counsel and
familiarize themselves with the details of the NQTL comparative analysis
requirements, so that they can document the steps that have taken in
order to certify that they have satisfied their fiduciary obligations with
respect to their NQTL comparative analyses.

This column provides an overview of NQTL comparative analyses
that the Departments expect to be performed, including the review and
audit process thereof. Though this column refers throughout to a “plan’s”
preparation of NQTL comparative analyses, for self-funded group health
plans, the plan must conduct NQTL comparative analyses (a responsibil-
ity which, in most cases, ultimately falls to the plan sponsor), and for
fully insured group health plans, the issuer is responsible for conducting
NQTL comparative analyses.?

COMPARATIVE ANALYSES FOR NQTLS
A NQTL generally refers to a non-financial restriction on benefits that

can limit the length or scope of covered treatment. Medical management
standards, network tier designs, prescription drug formulary design, and
conditioning benefits upon completion of a course of treatment all con-
stitute possible NQTLs.* Under MHPAEA, a plan may not impose a NQTL
with respect to MH/SUD benefits in the following classifications that is
more restrictive, as written or in operation, than the predominant NQTL
that applies to substantially all medical and surgical (M/S) benefits in the
same classification:

* Inpatient in-network;

e Inpatient out-of-network;

e Outpatient in-network;

e Outpatient out-of-network;

*  Emergency care; and

* Prescription drugs.’

In order to ensure that plans are complying with how they impose
NQTLs, the 2024 Final Regulations specify what needs to be included in
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a NQTL comparative analysis, including, at a minimum, the following
elements (each, a Content Element):

* A description of each NQTL;

* Identification and definition of the factors and evidentiary stan-
dards used to design or apply each NQTL,;

* A description of how factors are used in the design or applica-
tion of each NQTL;

* A demonstration of comparability and stringency, as written;

* A demonstration of comparability and stringency, in operation;
and

* Findings and conclusions.®

The NQTL comparative analysis must be performed with respect
to each NQTL identified and, moreover, the Departments require that
each plan must “prepare and make available to the [Departments],
upon request, a written list of all [NQTLs] imposed under the plan or
coverage.”’

Description of Each NQTL

To satisfy the first Content Element of a NQTL comparative analysis,
the plan must identify each NQTL and all benefits to which it applies
(i.e., MH/SUD and/or M/S benefits).® As a threshold matter, however,
under the 2024 Final Regulations, plans must first ensure that they appro-
priately define what constitutes a MH/SUD benefit and a M/S benefit.” To
the extent there are any deviations within the plan(s) from the accepted
definitions, plans should make any required amendments and communi-
cate the same to all applicable third-parties (e.g., administrators).

Once definitions are deemed to be compliant, a NQTL comparative
analysis must then identify each specific MH/SUD and/or M/S benefit to
which the NQTL applies within each “classification.”'® Plans must also
review and provide an exhaustive list of the applicable plan or cov-
erage provisions, policies and guidelines, and/or clauses (e.g., within
provider contracts) that cite or refer to a NQTL." Plan fiduciaries should
diligently review the list of reported NQTLs to ensure that it is compre-
hensive. These plan fiduciaries should consider engaging ERISA counsel
to assist them with this review, which can include preparing diligence
questions for third-party administrators and reviewing the responses pro-
vided thereto so that the plan fiduciaries can certify that they diligently
investigated the list of NQTLs included in the analysis.
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Identification and Definition of the Factors and
Evidentiary Standards Used to Design or Apply the NQTL

With respect to the second Content Element for a NQTL comparative
analysis, plans must enumerate each “factor”'? considered or relied upon
in determining which MH/SUD and/or M/S benefits are subject to each
NQTL, each “evidentiary standard”!® considered or relied upon in the
design or application of each factor, and the sources from which each
evidentiary standard derives, in order to justify the applicable NQTL on
MH/SUD benefits and/or M/S benefits.

To impose a NQTL on MH/SUD benefits, the factors and evidentiary
standards upon which such NQTL is based may not be discriminatory
against MH/SUD benefits. A factor or evidentiary standard is discrimi-
natory if, on the totality of circumstances, the information, evidence,
sources, or standards upon which it is based systematically disfavor
or are specifically designed to disfavor access to MH/SUD benefits.'*
Plans should also be mindful that, under the 2024 Final Regulations,
a NQTL comparative analysis must detail, to the extent applicable,
any exculpatory data, information, or sources, without consideration of
which the factor or evidentiary standard underlying the NQTL would
be deemed biased or unobjective.” Notably, the Departments deem
unbiased/nondiscriminatory the following sources: (i) generally rec-
ognized independent professional medical or clinical standards that
reflect the accepted standards of care and clinical practices in the rel-
evant specialty, and (ii) carefully circumscribed measures designed to
detect or prevent and prove fraud and abuse that are based upon
objective data and narrowly tailored to minimize impact to access on
MH/SUD benefits.'¢

Description of How Factors Are Used in the Design and
Application of the NQTL

For the third Content Element, a NQTL comparative analysis must
explain how each factor under the second Content Element above is
used in the design or application of each NQTL to the applicable MH/
SUD and/or M/S benefit."” To satisfy this requirement, the 2024 Final
Regulations require a certain level of detail regarding each factor and
evidentiary standard.

Specifically, plans must describe the following: (i) the decision-making
process through which each factor is used to determine which benefits
are subject to a NQTL, and (ii) an explanation of the evidentiary stan-
dards or other applicable sources “considered or relied upon in design-
ing or applying the factors or relied upon in designing and applying
a NQTL, including in the determination of whether and how benefits
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are subject to a NQTL.”*® Moreover, if the administration of the applica-
ble benefit, including specific decisions made thereunder, is contingent
upon the application of a factor, a NQTL comparative analysis must also
document the nature and timing of such administration decision and the
professional designation and qualifications of the individuals who made
such decision.”

Additionally, to the extent more than one factor enumerated under the
second Content Element is identified, plans must examine:

* How the factors in question relate to one another;

* The order of application for each factor, including when they
are applied;

*  Whether and how any factors are given more weight than
others;

* The reasons for such ordering or weighting; and

* Any deviations or variations from a factor, as applied to MH/
SUD benefits as compared with M/S benefits or as defined.

In respect of the “deviations or variations” assessment, plans should
also clarify how such a deviation or variation was developed.®

Demonstration of Comparability and Stringency, as
Written

To satisfy the fourth content element for a NQTL comparative analysis,
plans must assess whether, by the written terms of the benefit plan or
health insurance coverage, as applicable, any “processes, strategies, evi-
dentiary standards, or other factors” used to design and apply each NQTL
to MH/SUD benefits are comparable to, and applied no more stringently
than, those used to design and apply such NQTL to M/S benefits.*

As a practical matter, the fourth Content Element requires plans to
document each factor applied in the second Content Element, includ-
ing relevant quantitative data, calculations, or records documenting such
factors, to compare how a NQTL, as written, is designed and applied
to each MH/SUD and/or M/S benefit. The fourth Content Element also
requires a plan to include documentation (e.g., the operative language
from forms, checklists, procedures used to design and apply each NQTL
or that address its application) regarding how such factors are compara-
bly applied, as written, to each such type of benefit, to determine which
offerings are subject to such NQTL. Furthermore, as above in the third
Content Element, plans must assess any deviations or variations in the
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application of a NQTL or a factor with respect thereto, and how such
deviation or variation was established.?

Demonstration of Comparability and Stringency, in
Operation

Whereas the fourth Content Element requires analysis of any NQTLs
with respect to the written terms of a plan, the fifth Content Element
examines the design and application of the NQTL in operation of a plan
or applicable benefit. The difference is rooted in the evaluation of data,
as the Departments require hereunder a fulsome explanation regarding
the “comparability and stringency” of such processes, strategies, eviden-
tiary standards, and factors, including how the plan sponsor evaluates
whether, in operation, such considerations to design and apply each
NQTL to MH/SUD benefits are comparable to, and applied no more
stringently than, those with respect to M/S benefits.? In order to sat-
isfy the burden of this Content Element, a NQTL comparative analysis
must explain the processes, policies and supporting data to demonstrate
the application of each NQTL, the sample period, calculations, defined
terms, and any other relevant criteria upon which the decision to apply
such NQTL is made.*

In addition to the above requirements, under the 2024 Final Regulations,
certain additional requirements take effect in January 2026.

First, for newly implemented NQTLs for which supporting data is
limited or temporarily unavailable, a NQTL comparative analysis must
address the lack thereof, the basis for such an outcome absent relevant
data, and how the plan sponsor intends to rectify the same.?

Second, for NQTLs for which reasoned methodologies and data
are unavailable and may not, in the aggregate, become available, the
Departments require a “reasoned justification” as to why no data can
be measured on a NQTL’s impact on coverage, the data considered and
the rationale for its rejection, as well as support for any precautions or
mechanisms through which the plan can ensure such NQTL complies
with the MHPAEA .

Third, a NQTL comparative analysis must identify and explain the rele-
vant data collected and assessed in addition to documented outcomes of
applying a NQTL to MH/SUD benefits relative to M/S benefits (e.g., data
on claim denials, provider reimbursement rates, in- and out-of-network
utilization rates, and network adequacy metrics).?”’

Finally, beginning in 2026, a NQTL comparative analysis must docu-
ment the demonstrable outcomes of the application of the NQTL to MH/
SUD benefits versus M/S benefits, including (i) a justification as to why
the plan concluded that any differences in the resulting data do or do
not indicate that the NQTL contributes to material differences in access,
under a totality of circumstances;* (i) an explanation of the material
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differences in access; and (iii) any actions planned or taken to address
such differences.®

Findings and Conclusions

Under the sixth content element, a NQTL comparative analysis must
summarize its findings and conclusions with respect to the compara-
bility and relative stringency of the “processes, strategies, evidentiary
standards, and other factors used” in the design and application of each
NQTL as well as whether the plan or coverage at issue complies or
does not comply with the MHPAEA. To the extent a NQTL comparative
analysis consults experts, the sixth Content Element requires not only
the conclusions of such experts with respect to the data evaluated, but
also an indication of whether the plan sponsor ultimately relied on such
evaluations. Experts need not be named in the analysis.*

A NQTL comparative analysis will not be deemed completed until it
is certified by at least one named plan fiduciary. Included in this certi-
fication, the plan fiduciary must attest that he or she has engaged in a
“prudent process” to select qualified providers to conduct a NQTL com-
parative analysis with respect to the imposition of all NQTLs and that
the fiduciary has sufficiently monitored the provider and process.?! The
Departments require that the plan fiduciary: (i) review the NQTL com-
parative analysis; (ii) pose questions and engage in a discussion with
the provider to understand its implications and findings; and (iii) ensure
that the applicable provider assures that the NQTLs and comparative
analysis comply with the MHPAEA and its regulations.** This means that
a plan fiduciary cannot simply rubberstamp an analysis prepared by a
provider or third-party administrator. A plan fiduciary should work with
their ERISA counsel to document their review, including the dialogue
they had with their providers and third-party administrators regarding
the fiduciary’s questions and comments on the analysis. This certifica-
tion process should be included into a committee’s annual agenda that
it develops with its counsel to help it document its compliance with its
fiduciary obligations.

REQUEST AND REVIEW PROCESS

Upon request by any of the Departments, a plan must disclose its
NQTL comparative analysis within 10 business days of its receipt of the
request.® A plan may also be required to share the NQTL comparative
analysis with (i) applicable state authorities; (ii) participants or beneficia-
ries thereof who have received adverse determinations with respect to
coverage of MH/SUD benefits; or (iii) participants or their beneficiaries,
generally, at any time, under Section 104 of ERISA.** Furthermore, upon
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request for any additional information by the requesting Department, plans
have only an additional 10 business days to provide such information.*

Although extensions may be granted to produce a compliant NQTL
comparative analysis, it is unlikely that any granted extension would be
long enough to permit a plan to conduct a fulsome NQTL comparative
analysis.

Furthermore, upon a determination by the Department(s) of noncom-
pliance, in addition to continued monitoring by the Department(s) to
ensure that plans comply with the MHPAEA| plans must provide written
notice of the same to plan participants and their beneficiaries within
seven (7) business days and include the remedial actions the plan intends
to take to rectify such noncompliance.*

For these reasons, to avoid noncompliance, proactivity and diligence
to prepare for and properly conduct NQTL comparative analyses is par-
amount to successfully navigate this changing landscape. Because of
the certification requirement, plan fiduciaries — even more so than plan
sponsors, insurers, and third-party administrators — will need to under-
stand their obligations, marketplace trends, and the resources available
to them to ensure that a NQTL comparative analysis complies with its
obligations.

KEY TAKEAWAYS FOR PLAN FIDUCIARIES

As demonstrated above, the process of preparing a compliant NQTL
comparative analysis can be arduous and complex. As the landscape
around NQTL comparative analyses develops, plan fiduciaries must
understand not only their roles but the roles of the various stakeholders
with whom plan fiduciaries will work to complete the NQTL compara-
tive analyses so that they can confidently complete their certification.

Specifically, plan fiduciaries will need to focus on the following facets
of NQTL comparative analyses:

(D Analyzing all NQTLs. Because plans must assess every applica-
ble NQTL, the onus is on plan fiduciaries to ensure their NQTL
comparative analyses cover all NQTLs including, under the fifth
Content Element, those in operation that may not appear in the
terms of a plan document or contract provision. To under-
stand any such limitations on coverage and ensure that a NQTL
comparative analysis is comprehensive, plan fiduciaries should
work with their ERISA counsel to develop a list of questions for
plan service providers to confirm that all NQTLs are covered.

(2)  Document the Process (and People). To defend a plan’s NQTL
comparative analysis on audit, plan fiduciaries should dem-
onstrate that they engaged in the “prudent process” of select-
ing and monitoring stakeholders in their completion of the
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NQTL comparative analysis. Plan fiduciaries should engage
ERISA counsel to assist them with documenting how they: (i)
selected third-party administrators, pharmacy benefit manag-
ers, and coverage providers; (ii) maintained communications
with these stakeholders; (iii) rigorously reviewed the resulting
NQTL comparative analysis; and (iv) evaluated third-party con-
sultants and experts who may be involved in the preparation
of the NQTL comparative analysis.

(3)  Review Contracts with Service Providers. Documenting, collect-
ing data, and undertaking a comprehensive review of NQTLs
poses significant burdens on all stakeholders involved. Plan
fiduciaries should coordinate with ERISA counsel to assess
whether contracts with any third-party administrators, issuers,
and other stakeholders should be amended with operative lan-
guage to reflect these heightened obligations and confirm that
such stakeholders will appropriately support a plan sponsor
with its compliance with the MHPAEA.
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