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Employee Benefits

To Disclose or Not to Disclose: Key 
Takeaways from the CAA’s New Broker 

and Consultant Compensation Disclosure 
Requirements

By Mark E. Bokert and Alan Hahn

2022 has proven to be a pivotal year for group health plans, as many 
new rules and compliance requirements take effect. Of note, the 

Consolidated Appropriations Act (“CAA”), signed into law on December 
27, 2020, introduced a new requirement that, starting December 
27, 2021, brokers and consultants providing services to Employee 
Retirement Income Security Act (“ERISA”) group health plans must dis-
close to plan fiduciaries, in writing, certain direct and indirect compen-
sation they receive for providing such services. The new requirement 
applies to those service providers anticipated to earn $1,000 or more, 
with disclosure required reasonably in advance of executing the appli-
cable agreement or arrangement (effective for contracts or arrange-
ments entered into, extended, or renewed on or after December 27, 
2021). In tandem with this mandate, plan sponsors now also have a 
fiduciary responsibility to report to the Department of Labor (“DOL”) 
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any such service providers who fail to disclose their compensation 
appropriately. Accordingly, plan sponsors and administrators, as well as 
health plan brokers and consultants, should familiarize themselves with 
these new disclosure requirements as soon as possible so to ensure 
timely compliance.

BACKGROUND
On December 27, 2020, the No Surprises Act was signed into law as 

part of the CAA of 2021. The No Surprises Act in many ways serves to 
address a push for increased transparency on the parts of plans, insur-
ers, and providers alike, and fits into a broader patchwork of recent 
initiatives designed to make health coverage more approachable, fair 
and forthright. Accordingly, the No Surprises Act institutes certain 
requirements for health plans and issuers intended to protect against 
surprise medical bills, enable care cost comparisons, increase trans-
parency and enable patient awareness, many of which become effec-
tive or enforceable in 2022.1 For instance, effective January 1, 2022, 
providers must not “surprise” balance bill in certain instances when 
the patient has not provided written consent, including when receiv-
ing emergency services from an out-of-network provider or facility, 
or care from an out-of-network provider at an in-network hospital, 
hospital outpatient department, critical access hospital, or ambulatory 
surgical center. Also, effective January 1, 2022, are certain continu-
ity of care requirements, in-network provider directory requirements, 
and medical ID card requirements, while certain other No Surprises 
Act requirements become effective or enforceable later in the year or 
beyond.

The CAA’s new broker and consultant compensation disclosure 
requirements, under Section 202 of the CAA’s Transparency provisions,2 
immediately follow the No Surprises Act and thus work in tandem as 
part of the greater push towards a more accessible, navigable, and 
predictable health care system. In particular, the enhanced disclosure 
rules closer align ERISA group health plans with existing disclosure 
rules under Section 408(b)(2) of ERISA applicable to pension plans 
(effective since 2012),3 and may be considered a long time coming 
given prior changes to annual return/report Form 5500’s Schedule C, 
effective since 2009 and which expanded annual disclosure require-
ments concerning direct and indirect compensation paid to certain 
plans’ service providers.4 As a result, the CAA’s broker and consultant 
compensation disclosure requirements may be the inevitable product 
of recent administrative, legislative, and popular efforts, timely effec-
tive in a year characterized by compliance overhauls and fiduciary duty 
scrutiny. Through this lens, more comprehensive disclosure require-
ments become of a piece, reflecting a wider demand for transpar-
ency in coverage, as well as in compensation and potential conflicts 
of interest.
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Accordingly, the below key takeaways offer a summary of the new 
broker and consultant compensation disclosure requirements most antic-
ipated to substantively impact ERISA group health plan sponsors and 
administrators, as well as health plan brokers and consultants, and nec-
essarily do not cover every provision nor every nuance or exception 
in the provisions covered. As a result, an employee benefits attorney 
should be consulted in connection with interpreting and implementing 
the requirements, particularly as the specific plan, service provider, form 
of services and compensation will dictate the appropriate disclosure.

KEY TAKEAWAYS FROM THE CAA’S NEW BROKER 
AND CONSULTANT COMPENSATION DISCLOSURE 
REQUIREMENTS

1. What are the new disclosure requirements trying to 
achieve?

At a high level, ERISA Section 408(b)(2) permits certain plans to enter 
into reasonable plan service contracts or arrangements for reasonable 
compensation so to exempt such arrangements from certain ERISA 
Section 406 prohibited transaction rules (as noted, reporting under this 
provision was already applicable to pension plans, and the CAA amends 
Section 408(b)(2) to now extend the reporting requirement to group 
health plans).5 Thus the main goal is to require covered brokers and con-
sultants to provide plan fiduciaries with the information necessary to (i) 
assess the reasonableness of the compensation to be received and (ii) be 
better positioned to identify potential conflicts of interest relative to the 
receipt of compensation from sources other than the plan or plan spon-
sor (with significant focus placed on “indirect compensation” so to help 
guard against unknown conflicts of interest, particularly when received 
from third parties).6 As with pension plans, failure to comply with the 
disclosure requirements may mean that the service arrangement is not 
reasonable and is therefore likely a prohibited transaction under ERISA 
Section 406 because the exemption under Section 408(b)(2) would be 
unavailable.7

2. Which plans are subject to the new disclosure 
requirements?

The new requirements apply to “covered plans,” meaning all “group 
health plan[s] as defined [in ERISA] Section 733(a).”8 Such “group health 
plans” include “employee welfare benefit plans” to the extent that the 
plan provides medical care to employees or their dependents through 
insurance, reimbursement, or otherwise, with “employee welfare benefit 
plan” meaning, in relevant part, a plan, fund, or program established 
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or maintained by an employer, employee organization, or both, for the 
purpose of providing certain welfare benefits to participants or their 
beneficiaries.9 In practice, this means that the new requirements apply 
to employers’ group health plans of any size subject to ERISA – i.e., 
regardless of whether the plan is self-insured or fully insured by a third 
party insurance carrier (and including grandfathered health plans under 
Section 1251(e) of the Patient Protection and Affordable Care Act),10 
or whether it covers 10 or 10,000 employees.11 It does not matter, for 
instance, whether the plan is exempt from filing the Form 5500 annual 
return/report because it is a small group health plan and fully insured, 
unfunded, or a combination of fully insured and unfunded.12 Additionally, 
the new requirements do not explicitly carve out “excepted benefits” (as 
some other health care reform rules do) and the benefits provided by the 
group health plan can include medical, dental, vision, health reimburse-
ment arrangements “HRAs”), flexible spending accounts (“FSAs”), certain 
employee assistance programs (“EAPs”), certain wellness programs, and 
other health benefits.13 However, non-ERISA plans are not subject to the 
new requirements (as it applies to ERISA-covered group health plans), 
nor are qualified small employer health reimbursement arrangements 
(“QSEHRAs”) (as Section 733(a)(1) excludes QSEHRAs from the defini-
tion of “group health plan”).14

3. When do the new compensation disclosure requirements 
take effect?

The new requirements apply to service provider contracts or arrange-
ments entered into, extended, or renewed on or after the one-year anni-
versary of the CAA’s effective date (i.e., on or after December 27, 2021, 
given the December 27, 2020, effective date).15 Pursuant to the CAA’s 
transition rule, no contract executed prior to such date will be subject 
to the new disclosure requirements (unless such contract is extended, 
renewed, amended, replaced, or similar, after the December 27, 2021 
effective date).16 For this determination, the date on which a contract 
or arrangement is entered into between the service provider and the 
plan fiduciary will be considered the date the contract or arrangement 
was “executed” (versus, for instance, looking to its effective date or 
the applicable plan year start date).17 For example, if a plan fiduciary 
entered into a new service contract with a broker on December 1, 2021, 
effective for the plan year beginning on January 1, 2022, the service 
contract would be treated as having been “executed” on December 
1, 2021 – and as this date is prior to the December 27, 2021, effective 
date, the contract would not be subject to the new compensation dis-
closure requirements; however, the disclosure requirements could still 
later apply if the same contract is subsequently renewed or extended, 
or a new contract or amendment is entered into, on or after December 
27, 2021. Note also that the DOL has clarified, in the case of a service 
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provider entering into an arrangement through use of a “broker of 
record” agreement or letter (BOR), the relevant date for this determina-
tion will be the earlier of the date on which (x) the BOR is submitted to 
the insurance carrier or (y) a group application is signed for insurance 
coverage for the following plan year, provided that the submission or 
signature is done in the ordinary course and not to avoid disclosure 
obligations.18

4. To whom do the disclosure rules apply and who has the 
burden of actually disclosing?

Under the applicable CAA Section 202(a)(2), the new group health 
plan disclosure requirements apply to a “covered service provider,” which 
is defined by the types of services provided and compensation received 
– namely, a service provider that reasonably expects to receive $1,000 
or more in total direct or indirect compensation from a covered plan in 
connection with providing a covered service to the plan, pursuant to a 
contract or arrangement between that provider and the plan.19 For this 
purpose, covered “service” is divided into two camps: “brokerage ser-
vices” and “consulting.”20 Whether a service provider becomes a “covered 
service provider” by virtue of its “brokerage” or “consulting” services is 
a facts-and-circumstances determination (including, for instance, when 
providing bundled services where broker or consulting services are just 
a piece of the broader package).21 Moreover, a service provider cannot 
evade being considered a “covered service provider” simply because it 
does not identify itself as a “broker” or “consultant,” nor because it does 
not identify its services as “brokerage” or “consulting” services.22 Pending 
further guidance, the DOL’s enforcement policy applies to parties who 
reasonably and in good faith determine their status as a “covered service 
provider” (and note that, if the DOL initiates an audit, the burden is on 
the service provider to defend that it is not a “covered service provider” 
under a reasonable, good faith interpretation).23

The CAA and DOL do helpfully provide guidance with respect to 
services that will be deemed “covered services”, as follows: (i) “broker-
age services” are those with respect to selection of insurance products 
(including vision and dental), recordkeeping services, medical manage-
ment vendors, benefits administration (including vision and dental), 
stop-loss insurance, pharmacy benefit management services, wellness 
services, transparency tools and vendors, group purchasing organiza-
tion preferred vendor panels, disease management vendors and prod-
ucts, compliance services, employee assistance programs, or third party 
administration services; and (ii) “consulting services” are those related 
to the development or implementation of plan design, insurance or 
insurance product selection (including vision and dental), recordkeep-
ing, medical management, benefits administration selection (including 
vision and dental), stop-loss insurance, pharmacy benefit management 
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services, wellness design and management services, transparency tools, 
group purchasing organization agreements and services, participation in 
and services from preferred vendor panels, disease management, com-
pliance services, employee assistance programs, or third party adminis-
tration services.24

Importantly, and in addition to the covered service provider’s own 
particular services, the broker or consultant’s affiliates and/or subcon-
tractors must also be taken into consideration in connection with the 
disclosure, as compensation received by such affiliate or subcontractor is 
taken into account for purposes of applying the $1,000 minimum thresh-
old.25 In other words, disclosure is required regardless of whether such 
services will be performed, or direct or indirect compensation received, 
by the covered service provider, its affiliates, or its subcontractors.26 This 
is consistent with the DOL’s goal to enhance fee transparency, especially 
for service arrangements that involve receipt of indirect compensation 
(discussed in above paragraph 1).27 However, it is the relevant broker 
or consultant – the covered service provider actually in contract with 
the plan – who has the burden of timely and accurately disclosing (and 
not any affiliate or subcontractor, unless separately in contract with the 
covered plan).28 Therefore, in arrangements with multiple parties under 
a single contact where some covered services are performed by affiliates 
or subcontractors, the party actually entering into the contract with the 
covered plan should be deemed the “covered service provider” respon-
sible for making the required disclosures to the plan.

Note that, although the covered service provider discloses to the plan 
(discussed in below paragraph 6) and not to the DOL, such service pro-
vider can still be deemed liable under ERISA Section 502(i) and assessed 
penalties thereunder by the DOL (as Section 502(i) allows the DOL to 
penalize service providers whose arrangements result in prohibited 
transactions).29 As a result, brokers and consultants should work closely 
with their benefits counsel to comply with the new requirements and to 
archive disclosure records, particularly as errors and omissions insurance 
policies may not cover financial liabilities, including penalties, for failing 
to appropriately disclose.

5. What compensation is covered?

If a covered service provider reasonably expects to receive $1,000 
or more in total direct or indirect compensation from a covered plan in 
connection with providing covered services to the plan, pursuant to a 
contract or arrangement between that provider and the plan, then such 
direct or indirect compensation must be disclosed (including, as noted 
above, any such compensation received by an affiliate or subcontrac-
tor).30 In a broad sense, “direct compensation” is compensation directly 
paid by the group health plan itself, whereas “indirect compensation” is 
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that received by a provider from a source other than the plan, plan spon-
sor, the covered service provider, or an affiliate.31 This compensation 
may include potential contingent fees as well as non-monetary compen-
sation (if exceeding $250 in value), such as gifts or event tickets.32

Special care should be taken to adequately disclose “indirect compen-
sation” (and, if in doubt, erring on the side of over-disclosure may be 
prudent so to demonstrate best efforts to comply with the new rules) – 
particularly given the DOL’s primary goal of enhancing fee transparency 
in service arrangements that involve receipt of indirect compensation, 
as the DOL may consequently hone in on and scrutinize such compen-
sation during an audit. For this purpose, “indirect compensation” may 
include, without limitation, incentive compensation paid to the broker 
or consultant “based on a structure of incentives not solely related to the 
contract with the plan” and including from a third party (for instance, 
bonuses and transaction-based compensation, such as based on business 
placed or retained, which could include commissions and finder’s fees 
and could come from a vendor, such as an insurance carrier).33

6. To whom is the disclosure made?

The covered service provider must disclose to the ERISA group health 
plan’s “responsible plan fiduciary,” meaning a plan fiduciary with the 
authority to cause a plan to enter into, extend, or renew a contract or 
arrangement for plan services.34 As noted in above paragraph 1, this is 
to enable the plan fiduciary to assess whether the arrangement between 
the plan and the service provider is “reasonable” (and that no more 
than “reasonable compensation” is, or will be, paid), while also aiding 
the plan fiduciary in identifying potential conflicts of interest relative to 
a broker or consultant’s receipt of indirect compensation. Additionally, 
the duties of prudence and loyalty under ERISA Section 404 apply to 
a responsible plan fiduciary’s decisions to hire service providers and 
to monitor service provider arrangements, and so the newly required 
disclosures may help the plan fiduciary comply with these obligations.35 
The disclosure may therefore better enable the plan fiduciary to serve 
the plan and, if the compensation is deemed “reasonable”, may allow 
for an exemption from certain prohibited transaction rules under ERISA 
Section 406.36

7. How must the disclosure be made?

The DOL has clarified that there is no model disclosure notice for 
compliance, as each arrangement is highly fact-specific and there may 
be wide variations (for instance, in services provided and compensation 
received) such that a form would be ineffective.37 However, the covered 
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service provider must disclose the following in its particular notice: (i) 
a description of the services provided to the plan pursuant to the cov-
ered arrangement (discussed in above paragraph 4); (ii) if applicable, a 
statement that the broker or consultant (or its affiliate or subcontractor) 
expects to provide services to the plan as a fiduciary; (iii) a description of 
all direct and indirect compensation the broker or consultant (or its affili-
ates or subcontractors) reasonably expects to receive in connection with 
anticipated services (discussed in above paragraph 5); (iv) if applicable, 
the identity of any entity paying indirect compensation and description of 
the arrangement that exists between that entity and the service provider 
and the services for which the indirect compensation will be received; 
(v) if applicable, a description of how compensation is shared among 
the broker/consultant and its affiliates or subcontractors; (vi) if the bro-
ker or consultant’s compensation is received on a transaction basis (e.g., 
based on business placed or retained, such as commissions and finder’s 
fees), the information must identify the relevant services and who is pay-
ing and receiving such commissions and fees; (vii) a description of any 
termination-related fees, including (if applicable) a description of how 
pre-paid amounts will be calculated and refunded; and (viii) a descrip-
tion of the manner in which compensation will be received.38

Note that descriptions of compensation may be expressed as a dol-
lar amount, formula, a per capital charge per enrollee, or any other 
reasonable method (including a range in anticipated compensation, if 
reasonable and applicable)39 – the exact form of disclosure will depend 
on what is most appropriate for the particular arrangement (including 
the form of compensation and how the service provider reasonably 
expects to earn such compensation).40 If the compensation is incal-
culable at the time of disclosure, the covered service provider should 
describe the circumstances under which the compensation may be 
earned, provide a good faith estimate (including a reasonable range, if 
applicable), and include any supporting explanations, methodologies, 
and assumptions (for instance, when describing any contingent-based 
or non-cash compensation).41 Above all else, and no matter the form of 
disclosure, the information should be sufficient for the plan fiduciary 
to evaluate the arrangement’s reasonableness and whether the com-
pensation to be received is reasonable (for the reasons discussed).42 
The DOL will accept good faith, reasonable efforts to comply with this 
standard43 – therefore, if in doubt, erring on the side of over-disclosure 
may be prudent so to demonstrate best efforts to comply with the new 
rules.

8. When must the disclosure be made?

To be considered compliant, the service provider must disclose rea-
sonably in advance of the date on which the applicable agreement 
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or arrangement with the plan is entered into, extended or renewed.44 
Additionally, the broker or consultant must: (i) disclose any subsequent 
compensation changes as soon as possible, but no later than 60 days 
after becoming aware of the change (unless extraordinary circumstances 
beyond the service provider’s control apply, in which case the disclosure 
must be provided as soon as practicable); (ii) correct inadvertent errors 
and omissions by providing an updated disclosure notice as soon as pos-
sible, but no later than 30 days after discovery; and (iii) respond to any 
written requests for disclosure made by the client within 90 days (and 
timely provide such disclosure).45

9. Do any new obligations apply to the plan itself, or do 
they only target covered brokers and consultants?

Although the onus is on the applicable covered service provider to 
appropriately disclose, this does not mean that plans can wash their 
hands of disclosure compliance or punt it entirely to the provider 
without further consideration, monitoring, or double-checking. On the 
contrary, in tandem with the new requirements for brokers and con-
sultants, ERISA group health plan fiduciaries now also have an obliga-
tion to report to the DOL any such service providers who should, but 
fail to, disclose their compensation appropriately. Specifically, under 
applicable CAA Section 202(a)(2): (i) when a covered service provider 
fails to make the required disclosure, plan fiduciaries must submit a 
written request to the service provider for such disclosure; and (ii) if 
the appropriate disclosure is not then provided within 90 days of the 
request (or is rejected), such that the broker or consultant still has 
failed or refused to adequately disclose, the plan could be liable for a 
DOL penalty unless it reports this failure in writing to the DOL within 
30 days.46 Additionally, if that disclosure involves future services to the 
plan, the plan fiduciary must also terminate the relevant contract or 
arrangement as expeditiously as possible.47 Failure of the plan fidu-
ciary to comply would likely mean that the covered service provider 
arrangement is not “reasonable” under ERISA Section 406 and, as a 
result, is not eligible for an exemption with respect to certain prohib-
ited transaction rules.

Note that the DOL can request a plan’s Section 408(b)(2) disclosures 
during routine plan audits (as it has done for retirement plans under 
similar rules). Assuming the DOL similarly exercises this for group health 
plans, both plans and service providers will want to take care to appro-
priately document compensation and retain disclosure records, and to 
promptly check and confirm disclosures to ensure they meet the new 
requirements. Plans, for instance, may wish to establish a process and/
or filing system for reviewing and retaining disclosures and for inquiring 
into any necessary follow-up.
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CONCLUSION

As many novel rules and compliance requirements for group health 
plans take effect in 2022, special attention should be paid to the CAA’s 
new broker and consultant compensation disclosure requirements given 
the new obligations imposed on both plans and contracted service pro-
viders. Plan sponsors and administrators, as well as health plan bro-
kers and consultants, should reach out to their legal counsel to discuss 
and learn more about these new disclosure requirements. In particular, 
all relevant parties should work to understand their respective obliga-
tions and options thereunder, including how to comply with the new 
rules, prepare and complete the appropriate documentation, establish 
procedures that anticipate and ensure timely and accurate disclosure 
(including any follow-up and/or corrections), and, if needed, prepare for 
and respond to any DOL inquiries or audits. As the new requirements 
became effective for contracts or arrangements entered into, extended 
or renewed on or after December 27, 2021, benefits counsel should be 
consulted as soon as possible, to the extent discussions are not already 
underway.
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