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IN MARKETING COMMUNICATIONS LAW



It is my pleasure to announce the 2019 edition of our annual publication,  
Trends in Marketing Communications Law. Each year, attorneys in our 
Advertising, Marketing & Promotions Practice Group provide insight into the 
latest and most significant changes affecting the advertising and marketing 
industry. This year’s articles draw on the benchmark cases, formative laws and 
regulatory developments that emerged in 2018 and dive into how they will 
impact the industry in 2019 and beyond.

As media and content evolve, Davis & Gilbert continues to deploy strategies for 
our clients that are tailored to the digital age, including, with respect to influencer 
marketing and native advertising campaigns to mobile apps, cross-device 
tracking and consumer targeting. In 2018, despite the Trump administration’s 
deregulation push, the Federal Trade Commission has shown no signs of 
reducing enforcement actions against unfair or deceptive consumer marketing 
practices. The NAD has followed suit, and state regulators have kept a close 
watch on privacy and cross-device tracking practices, especially in light of the 
new European Union data regulations.

The 18 articles that comprise this year’s publication examine the innovative use 
of content and technology pushed by leading edge brands including everything 
from copyright protection relating to music to artificial intelligence in the fashion 
and beauty industries, as well as regulators’ growing focus on the use of CBD 
in cosmetics to federal and state “tied-house” laws in the alcohol industry, data 
security in the United States, the increase in ADA lawsuits against websites and 
much more. 

I hope that you enjoy this year’s issue. At Davis & Gilbert, our goal is to manage 
risks for our clients by consistently staying ahead of new developments in the 
industry. Please reach out to me, any of the authors or the D&G attorney with 
whom you have regular contact if you have any questions or would like to 
discuss any of these topics further. 

Ronald R. Urbach

Chairman
Davis & Gilbert LLP

Clients, 
Colleagues
and Friends,

Ron
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Over the past year, the United States Alcohol and Tobacco Tax and 
Trade Bureau (TTB) has substantially increased enforcement in the 
alcohol industry, indicating that increased regulatory scrutiny may be 
here to stay for alcohol manufacturers, wholesalers and retailers.  

The alcoholic beverage industry consists of three “tiers” of 
participants: manufacturers, (e.g. wine growers, liquor distillers, 
beer brewers, importers, etc.), wholesalers and retailers (e.g. bars, 
restaurants and liquor stores). The federal government, as well as 
every state in the United States, prohibits certain entanglements 
between the three tiers. Most prominently, manufacturers, 
wholesalers and retailers cannot be under common ownership, and, 
with few exceptions, are not permitted to provide anything of value 
to one another. This means that manufacturers and wholesalers 
are largely prohibited from providing funding, equipment, services 
and free advertising to retailers, and retailers are forbidden from 
providing special treatment (including exclusivity) in exchange. 

Enforcement of these so-called “tied-house” laws can often be 
spotty, especially at the federal level, but that is changing. In 2017, 
the federal government allocated $5 million to the TTB to increase 
enforcement within the alcohol industry. Whereas the TTB averaged 
two alcohol-related enforcement actions per year prior to receiving 
the funding, the TTB announced six major enforcement actions in 
2018 and the beginning part of 2019. Three of those cases resulted 
in one-day permit suspensions, and the remaining three cases 
resulted in “offers in compromise” of over $2.7 million.

More specifically, in May 2018, the TTB accepted a $900,000 offer 
in compromise from Warsteiner Importers Agency Inc. (Warsteiner), 
which imports beer from Germany’s largest privately owned brewery. 
The TTB alleged that Warsteiner engaged in “pay-to-play” practices, 
including by paying to have dedicated tap lines installed for retailers 
and by sponsoring events on retailers’ premises in exchange for 
exclusivity for its products — meaning that the retailers were not 
permitted to serve competitors’ beer at the events. Both of these 
allegations, if true, constitute clear violations of the tied-house laws 
by interfering with the retailers’ independence. At the time, the 
$900,000 offer in compromise was the largest in TTB history. 

Just months later, the TTB, in a joint operation with the Florida 
Division of Alcoholic Beverages and Tobacco accepted an even 

larger $1.5 million offer in compromise from QAC, LLC, a wholesaler 
in Miami, also for pay-to-play schemes. 

»» Federal and state tied-house laws can be complicated and 
difficult to understand, even for seasoned industry participants, 
and the consequences can be severe when manufacturers and 
wholesalers get too cozy with retailers. 

»» Lack of enforcement of the tied-house rules may have made 
many industry players complacent, but compliance obligations 
remain critical. 

»» With over $2.7 million in settlements and several permit 
suspensions, the TTB has shown what it can do with a modest 
enforcement budget, and a more aggressive regulatory regime 
may be here to stay for the alcoholic beverage industry.  

Joseph Lewczak, Partner, jlewczak@dglaw.com
Louis P. DiLorenzo, Associate, ldilorenzo@dglaw.com
Rohini C. Gokhale, Associate, rgokhale@dglaw.com
Justin H. Lee, Associate, jlee@dglaw.com

ALCOHOL 
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Last year marked 20 years since Congress passed the Children’s 
Online Privacy Protection Act (COPPA). Fittingly, the Federal Trade 
Commission (FTC) kicked off 2018 by settling two back-to-back 
cases with companies alleged to have violated COPPA. While 
the FTC spent the remainder of 2018 focusing on outreach and 
education, holding workshops and providing guidance on COPPA, 
the state attorneys general flexed their enforcement authority by 
bringing notable COPPA actions against companies that violated  
the law. 

The New York Attorney General shocked the privacy world when it 
announced its settlement with Oath, Inc. (Oath), formerly AOL Inc., 
for its alleged violations of COPPA, totaling $4.95 million — the  
then-largest COPPA penalty to date. Oath operated several ad 
exchanges for display ads, conducting billions of auctions for ad 
space on hundreds of websites the company allegedly knew were 
directed to children under the age of 13. The Attorney General 
claimed that Oath violated its own policies by knowingly auctioning 
display ads on child-directed websites, and by knowingly setting up 
certain client accounts in a way that would violate COPPA in order to 
increase ad revenue. 

The New Mexico Attorney General similarly made waves after filing 
a lawsuit against app maker Tiny Lab Productions, alleging that 
the company failed to give notice of the app’s data collecting and 
processing practices, and did not obtain verifiable parental consent 
when collecting children’s personal data, including geolocation data. 
The Attorney General alleged that the company built detailed profiles 
of its child users and sold the data to numerous third parties in 
violation of COPPA.

The Children’s Advertising Review Unit (CARU), the children’s  
arm of self-regulation, brought an inquiry last year against  
Musical.ly, Inc. (now known as TikTok), a video-sharing app, 
claiming that the app violated COPPA. According to CARU, the app 
is immensely popular among teenagers and tweens, and many 
account profiles and user videos posted on the app feature children 
who appear to be under 13. Despite its popularity with children, the 
app’s registration process did not require users to disclose their 
age, and CARU determined that, even though the app was primarily 
intended for use by a teenage audience, several characteristics of 

the app demonstrated that it also was directed to children under 
13 years of age. CARU recommended that the app implement an 
age-gate to limit content served to children under 13 and that 
parental consent be secured prior to the collection of any personal 
information from those children. Because Musical.ly declined to 
adhere to all of CARU’s recommendations, CARU referred the matter 
to the FTC which announced its own COPPA action against the 
app in February 2019. The FTC’s action resulted in a $5.7 million 
settlement with the app — as of this writing, the largest civil penalty 
to date in a COPPA case. 

Notably, a coalition of consumer protection organizations filed a 
complaint with the FTC last spring alleging that YouTube violated 
COPPA in much the same way as Musical.ly — by knowingly 
offering its services to, and collecting the data generated by, children 
under 13 without parental consent. According to the complaint, 
despite YouTube’s introduction of the COPPA-compliant YouTube 
Kids service in 2015, most of the under-13 demographic still 
use the same general audience version of the platform as adults. 
Teenagers and children under 13 are increasingly using mobile 
video platforms as their primary source of entertainment, and as this 
trend continues to grow over the coming years, YouTube and other 
digital content providers will face mounting pressure to bring their 
services into compliance with COPPA in a meaningful way. 

»» Despite the FTC bringing only a few COPPA enforcement actions 
in 2018, companies should not relax their COPPA compliance 
efforts as the FTC maintains that COPPA is still one of its top 
priorities, particularly with the emergence of connected toys and 
the Internet of Everything. 

»» The state attorneys general and CARU continue to aggressively 
monitor and enforce COPPA. The New York and New Mexico 
Attorneys General appear to be particularly vigilant in this area. 

»» As children increasingly use mobile entertainment platforms, 
regulators and self-regulators will more closely scrutinize websites 
and digital platforms with significant child audiences to ensure 
COPPA compliance, as part of a larger cultural shift toward 
protecting user privacy online. 

Allison Fitzpatrick, Partner, afitzpatrick@dglaw.com
Vivian W. Byrwa, Associate, vbyrwa@dglaw.com
Samantha G. Rothaus, Associate, srothaus@dglaw.com

CHILDREN’S ADVERTISING
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Cannabidiol (CBD) appears to be everywhere lately — available as 
an additive in certain food and drink products, as an oil meant to be 
used as a dietary supplement and even in cosmetics. But despite the 
widespread popularity and excitement over CBD’s purported ability 
to provide therapeutic benefits, there is still some uncertainty as to 
its legality, especially when it comes to its presence in cosmetics. 
And although CBD is derived from a cannabis plant, its molecular 
structure — and, as a result, how the body processes it — is 
separate and distinct from tetrahydrocannabinol (THC), the cannabis 
derivative that is commonly known for its psychoactive effects.

Under the Agriculture Improvement Act of 2018 (more commonly 
known as the “2018 Farm Bill”), all cosmetic products made from 
industrial hemp (including CBD) will be legal under the Controlled 
Substances Act (CSA). The ability to manufacture, market and 
sell CBD products is still slightly complicated given the patchwork 
of state laws that are still in effect. To further confuse the issue, 
following the passage of the 2018 Farm Bill, the FDA issued a 
press release acknowledging public interest in CBD, and promised 
commitments to clarify public health responsibilities and evaluate 
new products that may pose risks to consumers. 

Much of the FDA’s focus, however, has been on the inclusion of 
CBD in food and dietary supplements (which they’ve deemed illegal, 
pending further research and review of its safety) — they’ve been 
silent on cosmetics incorporating CBD. As of right now, as long as a 
cosmetic product doesn’t make any false or misleading claims  
(i.e. no health benefit claims, including anxiety-related) and clearly 
states that any CBD in a product is hemp-derived, there seems to be 
a low risk of violating hemp regulations or attracting FDA scrutiny. 
That being said, it is clear that with growing public interest, CBD 
products will likely face growing scrutiny — and potential regulation 
— by the FDA.

Another increasingly popular trend in the cosmetics industry 
is adding probiotics to certain products. Probiotics — live 
microorganisms that are believed to provide health benefits when 
consumed — have been migrating from the food and dietary 
supplement industries into skincare, cosmetics and other products 
in the beauty business. When marketed in food, probiotics are 
promised to improve gut health and prevent digestive tract irritation, 

encourage the growth of “good” bacteria, and promote a healthy 
immune system. In skincare and cosmetics, manufacturers 
are promising that probiotic products will soothe inflammation, 
strengthen the skin’s natural barrier and maintain a healthy  
bacterial balance. 

Despite the range of positive outcomes promised by marketers 
of probiotics, there is little to no consensus within the scientific 
community on the veracity of those claims. The FDA does not 
currently regulate the use of probiotics in skincare and only 
recently issued draft guidance for the use of probiotics in dietary 
supplements. Issues that may arise through the use of probiotics  
in cosmetics are manifold. There is, however, some concern that 
if the probiotics alter the existing microbiome of the skin, the 
cosmetics that include probiotics could actually be considered 
a drug. If that were the case, these probiotic cosmetics would 
be subject to FDA scrutiny and regulation. Given the use of 
preservatives in cosmetics, the microorganisms used would be 
considered postbiotics, or the metabolic byproducts from probiotics 
(and thus dead, not live, microorganisms). 

»» The increasing popularity of using CBD and probiotics in 
cosmetics portends a likely increasing interest in the two  
additives and scrutiny by the FDA in the near future. 

»» The mislabeling of products (promising probiotics, delivering 
postbiotics) could leave marketers open to claims of false or 
misleading advertising. Companies should continue to vet 
all cosmetic packaging, marketing and websites to ensure 
compliance with current FDA regulations and review claims  
with a conservative lens.

Stuart Lee Friedel, Partner, sfriedel@dglaw.com
Rohini C. Gokhale, Associate, rgokhale@dglaw.com
Amy N. Mittelman, Associate, amittelman@dglaw.com

FDA
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The use of biometric and location data has been on the rise 
for several years, but the expanded uses of this data must be 
reevaluated in light of the associated risks and evolving legal 
regimes. Although the use of biometric data is nothing new in 
industries such as health and fitness, 2018 saw a broader range  
of companies collecting information such as eye tracking and facial 
coding to analyze consumers’ reactions to various types of content 
(and therefore to predict consumer behaviors). 

The use of biometric data has been met with substantial legal 
challenges, in particular under the Illinois Biometric Information 
Privacy Act (BIPA), which allows for a private right of action for 
damages. A January 2019 Illinois Supreme Court decision holding 
that plaintiffs need not prove actual injury to prevail under the BIPA 
has led to a rash of class actions in Illinois. 

Location data usage is also more widespread than ever, providing 
advertisers with the ability to learn a consumer’s general shopping 
patterns or even the precise moment at which a consumer is in a 
physical position to make use of a promotion. Companies offering 
mobile apps may use location data to allow for or improve app 
performance, but a user’s consent to the use of location data for one 
purpose (e.g., to hail a car or learn the weather) does not constitute 
consent to use such data for all purposes (e.g., sale of such data to 
third parties). In January 2019, the provider of a weather app was 
sued by the city of Los Angeles alleging that the location data it had 

collected from mobile app users, for the stated purpose of providing 
relevant weather forecasts, did not adequately notify app users that 
such data could also be used for marketing purposes.

If the increasingly complicated legal landscape were not enough 
to merit rethinking the use of biometric and location data, there is 
also a darker side to this data and the technology used to harness 
it. Facial recognition and location data have been used to identify 
and track Muslim populations in China; meanwhile, in the UK and 
United States, police forces are experimenting with facial recognition 
technology to identify criminals, despite claims that the technology 
has high error rates and may be susceptible to racial bias. In 
January of this year, concern for the misuse of this technology led  
a group of Amazon’s shareholders to urge Amazon to stop selling  
its Rekognition tool to governments. 

If these issues seem distant from the world of data usage for 
advertising purposes, marketers should note that once these 
sensitive categories of data have been collected, they are 
susceptible to access and use for unauthorized purposes. (For 
example, researchers discovered that the personal information 
of about 2.5 million individuals in China was exposed due to 
insufficient precautions taken by a facial recognition technology 
provider.) Therefore, advertisers who are collecting location and 
biometric data should do so responsibly, securely, and with a clear 
focus on offering consumers meaningful notice and a right to 
consent (or object) to the collection and use of such data.

»» Interest in sensitive categories of data, such as biometric and 
location data, continues to grow among advertisers.

»» Although data is a powerful tool to optimize consumer 
experiences with content, it is also susceptible to misuse due to a 
lack of adequate consent or in the event of a breach or leak.

»» While the principles of notice and consent apply to these 
categories of data, there are other evolving legal requirements 
that must be observed.

MOBILE/DIGITAL

Richard S. Eisert, Partner / Co-Chair, reisert@dglaw.com
Gary A. Kibel, Partner, gkibel@dglaw.com
Maxine Sharavsky Garrett, Associate, msgarrett@dglaw.com
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As a regulatory force in its own right, the 
National Advertising Division (NAD) makes 
waves whenever it brings a challenge on 
its own behalf against a major advertiser. 
And, with recent leadership changes for 
the Advertising Self-Regulatory Council 
(ASRC), the NAD’s most recent challenges 
may offer a glimpse into its enforcement 
priorities in the coming years. In particular, 
while the NAD has been increasing its focus 
on technology platforms, it took a particular 
interest this past year in large, reputable 
technology platforms which charged 
consumers hidden fees for their services. 

The NAD kicked off 2018 with a challenge 
against StubHub, an industry leader in 
after-market online ticket sales. StubHub 
allows consumers to resell tickets to 
popular concerts, sporting events, plays 
and similar events, and charges ticket 
purchasers a 24% to 29% service fee. 
The NAD challenged StubHub’s practice 
of advertising ticket prices exclusive of its 
service fee and subsequently adding the 
service fee at the check-out page. The 
NAD also noted that the service fee was 
not itemized as a separate charge, but was 
instead simply added to the total price of 
the ticket purchase. In response, StubHub 
argued that the challenged practices are 
common in the industry and that consumers 
understand that they will have to pay a 
service fee at checkout. The NAD disagreed, 
finding that a reasonable consumer may 
not expect to have to pay a 24% to 29% 
service fee on top of advertised ticket 
prices. The NAD also found that consumers 
are likely to be misled by StubHub’s failure 

to disclose these services fees because 
they cannot meaningfully compare prices 
across platforms without knowing what 
service fee each platform will charge. 

StubHub declined to comply with the NAD’s 
recommendation that it clearly disclose its 
service fee when the initial ticket price is 
advertised and the case was referred to 
the FTC for possible enforcement action. 
Fittingly, the FTC is currently planning to  
hold a workshop focused on the online 
ticket-sales industry in June and may look 
at tackling service fee disclosures as a part 
of this workshop. 

In December 2018, the NAD challenged 
PayPal’s claim that there is “no purchase 
fee” when consumers order its PayPal 
Prepaid Mastercard online. Although it was 
true that PayPal did not charge consumers 
to initially acquire the card online, PayPal 
assessed a monthly fee to use the card, 
and, in many cases, a “load fee” to add 
funds to the card. The NAD found that 
consumers might reasonably interpret  
“no purchase fee” to mean that they can 
use the card without paying a fee. 

Although the advertisements at issue 
disclosed that “[o]ther costs, terms, and 
conditions are associated with the use and 
reloading of this Card Account,” the NAD 
found that this disclosure did not provide 
sufficient detail to effectively communicate 
the material terms of the “no purchase fee” 
offer. Accordingly, the NAD recommended 
that PayPal discontinue the “no purchase 
fee when you order online” claim or modify 
the claim to clearly disclose the fees 
associated with the use of the card.

»» Even though a particular advertising/
pricing practice may be standard in  
the industry, consumers may not 
necessarily understand the practice  
and such advertising/pricing can still  
be misleading. 

»» The NAD’s decisions in the StubHub 
and PayPal cases confirm that service 
charges and other fees are material 
terms that must be clearly and 
conspicuously disclosed in order to  
be effectively communicated.

NAD

Ronald R. Urbach, Chairman / Co-Chair, rurbach@dglaw.com
Aaron Taylor, Partner, ataylor@dglaw.com
Louis P. DiLorenzo, Associate, dilorenzo@dglaw.com
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The California Consumer Privacy Act 
The California Consumer Privacy Act (CCPA), a comprehensive 
state privacy law that was passed and amended in 2018, is at 
the forefront of a rapidly changing privacy landscape in the United 
States. The CCPA broadly governs how companies doing business 
in California handle personal information relating to Californian 
residents. It grants rights to the consumer that are similar to those 
afforded data subjects under the European Union’s General Data 
Protection Regulation (GDPR), including the right to deletion, access, 
portability and freedom from discrimination. “Personal Information” 
is defined more broadly in the CCPA than in any prior U.S. law, 
including expansive categories of data relating to consumer internet 
activities (e.g., browsing patterns, search history, interaction with 
a website or advertisement) and even inferences drawn from data 
elements, such as consumer preferences and tendencies. 

In 2019, companies anxiously await the California Attorney General’s 
implementing regulations that are expected to clarify compliance 
requirements under the CCPA. To further this process, public forums 
were recently held as part of the Attorney General’s preliminary 
inquiry into public sentiment. The resulting regulations could be 
critical to many forms of marketing and consumer relationship 
management, including retargeted or behavioral advertising. 

The California Attorney General will not begin enforcing the CCPA 
until the earlier of (1) six months after the Attorney General issues 
implementing regulations or (2) July 1, 2020. However, the law will 
become effective as of January 1, 2020, so companies should be 

proactive in their compliance readiness efforts. One reason is the 
“look back” provision, which entitles a consumer to request that 
a business provide certain disclosures related to the processing 
of their personal information within a year preceding the request. 
Since consumers can begin inquiring for this information beginning 
January 1, 2020, this means that businesses should be keeping 
records on their processing activities in a way that enables them to 
respond effectively to this “look back” provision.

Other Legislation 
Following California’s lead, state legislatures across the United 
States have been introducing similar privacy bills to enhance 
consumer privacy. For example, New York has a pending privacy 
bill called the Right to Know Act, designed to provide consumers 
additional transparency and control over the processing of their 
personal information. Washington has introduced the Washington 
Privacy Act, which would provide Washington residents protections 
similar to those under the GDPR. However, the bill failed to pass 
the Washington House prior to the end of their current legislative 
session.

The federal government has also responded to the growing pressure 
to address consumer privacy and corresponding data security 
requirements by introducing multiple bills, one of which, titled the 
American Data Dissemination Act, would preempt state privacy laws 
(such as the CCPA), thus creating a more uniform approach towards 
privacy, which would benefit and provide a more streamlined 
approach for businesses operating in the United States. 

»» Companies should actively prepare for the CCPA, including 
assessing how the new law will affect their data processing 
activities and ability to meet a consumer’s transparency demands. 

»» Due to the increasingly complicated and fluctuating United 
States privacy regime, companies should remain diligent and 
keep abreast of legislative developments that may impact their 
business operations.

»» Companies should regularly revisit their privacy policies and  
other consumer disclosures regarding how they collect and 
process information.
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Throughout 2018, regulators and self-regulators stayed focused on 
deceptive influencer marketing campaigns and native advertising 
practices across the United States. 

In an action against Creaxion Corporation, a public relations 
agency, and Inside Publications, a magazine publisher, the 
Federal Trade Commission (FTC) alleged that these companies 
misrepresented paid endorsements for a marketer’s new insect 
repellent as independent consumer opinions. According to the 
FTC, the companies paid thousands of dollars to two Olympic 
gymnasts to post endorsements for the repellent on social media 
without requiring them to disclose that they were paid to do so. 
In addition, the companies paid employees and their “friends” to 
purchase the product and post reviews for it on social media (again, 
without instructing these individuals to disclose their relationship 
with the marketer in their posts). The FTC also alleged that Inside 
Publications violated the Native Advertising Guides by running paid 
ads for the product that were disguised as independent editorial 
features. Notably, the FTC looked to the agency’s and publisher’s 
contracts, as well as their degree of involvement in the marketing 
materials to determine which parties should be named in the action.

In a new development in influencer marketing, the Securities 
& Exchange Commission (SEC) brought its first cases involving 
violations of endorsement regulations in connection with 
cryptocurrency investments. In the first action, the SEC claimed 
that music producer DJ Khaled failed to disclose a $50,000 
promotional payment he received from Centra Tech Inc., a company 
that conducted an initial coin offering (ICO) for its “Centra tokens.” 

DJ Khaled had promoted the ICO on his Instagram and Twitter 
posts, and he ultimately agreed to pay over $150,000 to the SEC 
in disgorgement and penalties to settle the claims. Similarly, in a 
separate case, the SEC alleged that retired boxer Floyd Mayweather 
Jr. failed to disclose $300,000 in promotional payments he  
received from three ICO issuers, which he had promoted on his 
Instagram, Twitter, and Facebook accounts. Mayweather agreed to 
resolve the SEC’s claims by paying over $300,000 in disgorgement 
and penalties.

The National Advertising Division of the Better Business Bureau 
(NAD) will continue to scrutinize paid influencer and native 
advertising practices in 2019, particularly as the line between 
advertising and editorial content blurs even further. In a recent 
action, the NAD asked Buzzfeed to substantiate various claims 
it made about a St. Ives moisturizer in a digital “shopping guide” 
of products that its editorial staff recommended to readers. After 
the investigation, the NAD agreed that the shopping guide was 
not “national advertising” under its jurisdiction because it was 
not a “paid commercial message,” since the content was created 
independently without advertiser input and without commercial 
motivation, despite the presence of affiliate links in the article (which 
were added after the editorial content was fully developed). 

»» Influencers must disclose when their social media endorsements 
are paid, as failure to do so could result in actions against the 
influencers — and their sponsoring marketers — by the FTC, 
state attorneys general, the NAD and even the SEC. 

»» Regulators will take action against marketers, agencies and 
publishers when their influencer campaigns fail to disclose 
sponsored content and will more closely scrutinize the facts, 
chronology and context of these campaigns to determine which 
party should ultimately be held responsible.

»» Online publishers and marketers should be mindful of the steps 
that Buzzfeed and similar publishers have to take maintain 
independence between editorial content and commercial affiliate 
marketing activities if they want to avoid their own regulatory or 
self-regulatory actions.
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Recent developments continue to highlight the high risks associated 
with class action lawsuits brought under the Telephone Consumer 
Protection Act (TCPA). With statutory damages of up to $1,500 for a 
single unauthorized text message, consumers are highly incentivized 
to bring lawsuits for violations of the TCPA, which regularly settle for 
multimillion-dollar figures. While the pace of TCPA litigation shows 
no signs of slowing down, marketers face regulatory ambiguity, 
making the parameters of how to text and call consumers while 
avoiding liability often unclear. This year will bring important 
developments on this front, with anticipated rulemaking from the 
Federal Communications Commission (FCC) as well as decisions 
from the courts, including the U.S. Supreme Court, continuing to 
shape the regulatory landscape.

Companies that call or text consumers using autodialers are subject 
to increased regulation, yet the legal definition of an autodialer 
remains unclear. The FCC’s expansive autodialer definition from 
its 2015 Declaratory Ruling was struck down by the D.C. Circuit in 
2018’s ACA International ruling, but the Ninth Circuit’s decision in 

Marks v. Crunch Fitness (Marks) created a circuit split by essentially 
reverting to the earlier broad definition of an autodialer as “a device 
with the capacity to automatically dial stored numbers.” Following 
the decision, the FCC sought public comment on the autodialer 
definition and is expected to issue new guidance. It remains to be 
seen whether courts in the Ninth Circuit will follow the FCC’s new 
rules or will continue to follow the precedent set in Marks. 

In the meantime, courts continue to decide key telemarketing 
compliance issues, such as the distinction between informational/
transactional calls and texts and those that constitute telemarketing/
advertising and require increased levels of consumer consent. In 
Phan v. Agoda, the plaintiff booked a hotel with the defendant’s 
travel website and received confirmation texts with a link to the 
company’s app. The plaintiff argued that the app promoted the 
company’s products and services and therefore the texts constituted 
telemarketing communications necessitating prior express written 
consent. The court disagreed because the app allowed the 
consumer to manage their reservation and trip details, and therefore 
the texts were transactional. Although the decision represents a win 
for marketers, it also shows how difficult it can be to draw a line 
between informational and telemarketing texts. 

»» The FCC may resolve ambiguity over the autodialer definition but, 
in the meantime, marketers should be aware of the Ninth Circuit’s 
broad definition and plan accordingly.

»» The line between informational and telemarketing text messages 
and calls is not always clear. Marketers can seek to minimize 
risk by carefully crafting the content of any planned transactional 
messages and consulting with counsel to develop a telemarketing 
compliance strategy.  
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