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Clients,
Colleagues
and Friends,

It is my pleasure to announce the 2019 edition of our annual publication,
Trends in Marketing Communications Law. Each year, attorneys in our
Advertising, Marketing & Promotions Practice Group provide insight into the
latest and most significant changes affecting the advertising and marketing
industry. This year’s articles draw on the benchmark cases, formative laws and
regulatory developments that emerged in 2018 and dive into how they will
impact the industry in 2019 and beyond.

As media and content evolve, Davis & Gilbert continues to deploy strategies for
our clients that are tailored to the digital age, including, with respect to influencer
marketing and native advertising campaigns to mobile apps, cross-device
tracking and consumer targeting. In 2018, despite the Trump administration’s
deregulation push, the Federal Trade Commission has shown no signs of
reducing enforcement actions against unfair or deceptive consumer marketing
practices. The NAD has followed suit, and state regulators have kept a close
watch on privacy and cross-device tracking practices, especially in light of the
new European Union data regulations.

The 18 articles that comprise this year’s publication examine the innovative use
of content and technology pushed by leading edge brands including everything
from copyright protection relating to music to artificial intelligence in the fashion
and beauty industries, as well as regulators’ growing focus on the use of CBD
in cosmetics to federal and state “tied-house” laws in the alcohol industry, data
security in the United States, the increase in ADA lawsuits against websites and
much more.

| hope that you enjoy this year’s issue. At Davis & Gilbert, our goal is to manage
risks for our clients by consistently staying ahead of new developments in the
industry. Please reach out to me, any of the authors or the D&G attorney with
whom you have regular contact if you have any questions or would like to
discuss any of these topics further.

Ron

Ronald R. Urbach

Chairman
Davis & Gilbert LLP
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AND CONTENT
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ALCOHOL

THE TTB RAMPS UP ENFORCEMENT

OVER TRADE PRACTICES

Joseph Lewczak, Partner, jlewczak@dglaw.com
Louis P. DiLorenzo, Associate, |dilorenzo@dglaw.com
Rohini C. Gokhale, Associate, rgokhale@dglaw.com
Justin H. Lee, Associate, jlee@dglaw.com

Over the past year, the United States Alcohol and Tobacco Tax and
Trade Bureau (TTB) has substantially increased enforcement in the
alcohol industry, indicating that increased regulatory scrutiny may be
here to stay for alcohol manufacturers, wholesalers and retailers.

The alcoholic beverage industry consists of three “tiers” of
participants: manufacturers, (e.g. wine growers, liquor distillers,
beer brewers, importers, etc.), wholesalers and retailers (e.g. bars,
restaurants and liquor stores). The federal government, as well as
every state in the United States, prohibits certain entanglements
between the three tiers. Most prominently, manufacturers,
wholesalers and retailers cannot be under common ownership, and,
with few exceptions, are not permitted to provide anything of value
to one another. This means that manufacturers and wholesalers
are largely prohibited from providing funding, equipment, services
and free advertising to retailers, and retailers are forbidden from
providing special treatment (including exclusivity) in exchange.

Enforcement of these so-called “tied-house” laws can often be
spotty, especially at the federal level, but that is changing. In 2017,
the federal government allocated $5 million to the TTB to increase
enforcement within the alcohol industry. Whereas the TTB averaged
two alcohol-related enforcement actions per year prior to receiving
the funding, the TTB announced six major enforcement actions in
2018 and the beginning part of 2019. Three of those cases resulted
in one-day permit suspensions, and the remaining three cases
resulted in “offers in compromise” of over $2.7 million.

More specifically, in May 2018, the TTB accepted a $900,000 offer
in compromise from Warsteiner Importers Agency Inc. (Warsteiner),
which imports beer from Germany’s largest privately owned brewery.
The TTB alleged that Warsteiner engaged in “pay-to-play” practices,
including by paying to have dedicated tap lines installed for retailers
and by sponsoring events on retailers’ premises in exchange for
exclusivity for its products — meaning that the retailers were not
permitted to serve competitors’ beer at the events. Both of these
allegations, if true, constitute clear violations of the tied-house laws
by interfering with the retailers’ independence. At the time, the
$900,000 offer in compromise was the largest in TTB history.

Just months later, the TTB, in a joint operation with the Florida
Division of Alcoholic Beverages and Tobacco accepted an even
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larger $1.5 million offer in compromise from QAC, LLC, a wholesaler
in Miami, also for pay-to-play schemes.

KEY TAKEAWAYS:

Federal and state tied-house laws can be complicated and
difficult to understand, even for seasoned industry participants,
and the consequences can be severe when manufacturers and
wholesalers get too cozy with retailers.

¥

¥

Lack of enforcement of the tied-house rules may have made
many industry players complacent, but compliance obligations
remain critical.

¥

With over $2.7 million in settlements and several permit
suspensions, the TTB has shown what it can do with a modest
enforcement budget, and a more aggressive regulatory regime
may be here to stay for the alcoholic beverage industry.
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COPYRIGHT

SUPREME COURT SETTLES CIRCUIT SPLIT
ON WHEN A PLAINTIFF MAY SUE

Sara L. Edelman, Partner, sedelman@dglaw.com
Kate Barry, Associate, kbarry@dglaw.com
Amy N. Mittelman, Associate, amittelman@dglaw.com

The Supreme Court handed down a unanimous copyright decision
in March 2019 with implications for anyone involved in a copyright
dispute, as well as for marketers and brands that create and use
copyrighted materials. In Fourth Estate Public Benefit Corporation
v. Wall Street.com, LLC (Fourth Estate), the Court resolved a
long-standing split among the circuits over the requirement to
obtain a copyright registration before filing a lawsuit.

The creator of an original work of authorship, such as a photograph,
musical composition or screenplay, automatically obtains copyright
protection in his or her work, which includes the right to prevent
others from reproducing or displaying the work. But under Section
411 of the Copyright Act, a copyright owner may not file an
infringement lawsuit until registration of the copyright “has been
made” with the Copyright Office. The question in Fourth Estate was:
what does “has been made” mean?

Until recently, courts were divided on this question: some allowed
a copyright owner to file a lawsuit as soon as an application was
filed with the Copyright Office (the application approach); while
others held that a pending application was insufficient and that
the Copyright Office must either issue a copyright registration or
reject the application before a lawsuit may be filed (the registration
approach).

In Fourth Estate, the Supreme Court settled the issue in favor of the
registration approach, ruling that a copyright owner may not file an
infringement lawsuit until after the Copyright Office has acted on the
application by either issuing a copyright registration or refusing to
do so.

One practical consequence of this decision is that a copyright
owner may need to delay filing suit for an extended period of time
because the Copyright Office can take up to 15 months to act on
an application (and longer if the application is filed by mail). For
some, this may result in significant consequences — a long wait
time could create the risk of missing the Copyright Act’s three-year
statute of limitations. While seeking a registration on an expedited
basis (approximately five business days) is available in certain
circumstances (such as prospective litigation), the expedited
handling fees ($800 as of this writing, as opposed to the single
basic registration fee of $35) may be prohibitive for many parties.
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Moreover, if the Court’s decision results in an uptick in expedited
registration applications, as is expected, even expedited review
times could be delayed. This may be particularly problematic where
a copyright owner is seeking an emergency court order, such as a
preliminary injunction, to stop the sale of infringing goods and may
need to rely on such expedited processing in order to commence

a lawsuit.

There are also implications for those who post and share content
online. The Digital Millennium Copyright Act (DMCA) provides safe
harbor provisions protecting online service providers (such as
YouTube and Facebook) from liability for copyright infringement for
content posted by their users. If a copyright owner files a DMCA
takedown notice, the user may file a counter-notice stating that
they had the rights to post the content, at which point the service
provider must reinstate the content. However, if the copyright owner
still believes that the use of the content was infringing, it must file
a lawsuit within 14 days in order to have the content removed.
Because of the Court’s decision, a copyright owner who does not
have a registration in hand could face an uphill battle in removing
content under the DMCA process.

The decision further underscores the importance of applying to
register copyrighted material on a timely basis. Awards of statutory
damages and attorneys’ fees are only available for infringements
that occur after the registration date. Although the effective date

of copyright registration is retroactive to the date on which the
application was filed, it is worth remembering that failure to promptly
apply to register a work with the Copyright Office may deprive the
owner of significant potential remedies.

Savvy content creators should consider applying to register their
copyrights regularly in the course of their business, so that they can
act quickly in the event of an infringement and seek the recovery of
statutory damages and attorneys’ fees.

KEY TAKEAWAY:

» Content creators should consider regularly filing copyright
applications to avoid possible delays in the event of an
infringement and maximize potential damages and the opportunity
to seek the recovery of attorneys’ fees and costs.
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ENTERTAINMENT

RIGHT OF PUBLICITY

AND THE RISE OF TRUE CRIME

James L. Johnston, Partner, jjohnston@dglaw.com

Josh J. Gordon, Associate, jgordon@dglaw.com
Samantha G. Rothaus, Associate, srothaus@dglaw.com
Jordan M. Thompson, Associate, jthompson@dglaw.com

Among the many high-profile entertainment industry headlines

in 2018, one case in particular stands out for its impact on the
rising trend of “true crime” entertainment. Olivia de Havilland, a
leading lady during Hollywood’s “Golden Age,” sued FX Networks
and producer Ryan Murphy, alleging her unauthorized portrayal in
the show Feud: Bette and Joan violated her right of publicity and
portrayed her in a false light. After conflicting decisions from the
lower court and appellate court, de Havilland, now 102, filed a
petition for certiorari in late 2018, seeking to bring her case before
the U.S. Supreme Court. However, her petition was denied and,
consequently, the decision of the California Court of Appeals

still stands.

The California Court of Appeals found that FX and Murphy were

not required to obtain de Havilland’s permission, and that the First
Amendment protected FX and Murphy from the actress’s claims. The
Court noted, “[w]hether a person portrayed in ... expressive works
is a world-renowned film star — ‘a living legend’” — or a person
no one knows, she or he does not own history. Nor does she or he
have the legal right to control, dictate, approve, disapprove, or veto
the creator’s portrayal of actual people.” De Havilland’s false light
claims were similarly rejected because the court did not find actual
malice present in the nature of her portrayal in the show. The Court
concluded its decision by noting that de Havilland’s position would
put “authors, filmmakers, playwrights, and television producers

in a Catch-22. If they portray a real person in an expressive work
accurately and realistically without paying that person, they face

a right of publicity lawsuit. If they portray a real person in an
expressive work in a fanciful, imaginative — even fictitious and
therefore ‘false’ — way, they face a false light lawsuit if the person
portrayed does not like the portrayal.” This result would have a
chilling effect on the exercise of First Amendment rights by artists
and filmmakers.

The de Havilland case is notable in light of the rising popularity of

docudramas, especially in the genre of “true crime.” As producers
have explored, dramatized and monetized real life events of people
impacted by tragedy, these stories have spawned lawsuits alleging
right of publicity, false light and defamation claims. Within the past

year alone, three high-profile lawsuits have been filed on these
grounds: in July 2018, the estate of John B. McLemore sued the
makers of the hit podcast “S-Town” and in January 2019, JonBenét
Ramsey’s family settled a defamation lawsuit it had brought against
CBS and the producers of the documentary The Case of: JonBenét
Ramsey.

Given the stakes and personal sensitivities involved in “true crime”
stories, producers seeking to create documentary work about

real people should proceed with caution, and budget for potential
litigation defense.

KEY TAKEAWAYS:

» Individual rights of privacy and publicity are defined on a
state-by-state basis, leading to a lack of clear consensus on
the legal standards required for these claims.

» Works of artistic expression, including documentaries, works
of historical fiction, and docudramas, are typically given full
protection under the First Amendment. Nevertheless,
producers of “true crime” and similar stories should still
expect legal challenges.

» To decrease the likelihood of a claim, it is best to get consent
clearly and in writing from the individuals who are the subjects of
these stories. Even if a producer ultimately prevails under the First
Amendment, the road to victory can be long and expensive.
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PATENTS

PATENT TROLL SUITS DOWN.

NOT OUT IN 2018

Marc J. Rachman, IP Litigation Partner, mrachman@dglaw.com
Devin A. Kothari, Associate, dkothari@dglaw.com

Over the past half-decade, Congress and the courts have made
aggressive efforts to curb the worst abuses of the patent system.

In 2013, Congress passed the America Invents Act (AIA), which
established the Patent Trial and Appeal Board (PTAB) to hear patent
validity challenges outside of the federal court system. In 2014, the
U.S. Supreme Court issued its landmark ruling in Alice v. CLS Bank
(Alice), which led to thousands of software and business method
patents being labeled unpatentable “abstract ideas.” And, as we
reported in the 2017 edition of Trends in Marketing Communications
Law, the Supreme Court issued 7C Heartland v. Kraft Foods

(TC Heartlana), which neutralized the patent-friendly Eastern District
of Texas (ED Tex), and narrowed the potential venues for patent suits.

Although 2018 lacked any similar landmark cases, the Supreme
Court and Federal Circuit issued a series of decisions meant to
solidify the hard-won gains of the AIA, Alice and TC Heartland. In Oil
States v. Greene’s Energy, the Supreme Court affirmed the PTAB's
critical role in the patent system by holding that PTAB reviews are
constitutional. Then, in SAS Institute v. lancu, the Supreme Court
expanded the PTAB’s mandate, holding that the PTAB must rule

on the validity of all challenged claims before it. And in Helsinn
Healthcare v. Teva Pharmaceuticals, the Supreme Court expanded
the grounds under which a patent may be invalidated, holding that
a confidential or secret sale of a product could be prior art. The
Federal Circuit, drawing on these threads, rejected the efforts of
patent holders to shield their patents from PTAB review through the
assertion of sovereign immunity and permitted appellate review of a
greater range of PTAB decisions.

These cases sent a clear message: the Supreme Court and Federal
Circuit wish to rid the system of weak patents and make it more
difficult for patent trolls to file and prosecute lawsuits for the sole
purpose of extracting a settlement in order to avoid the costs of
getting the claims dismissed. Their efforts appear to have been
successful. In 2018, the number of patent lawsuits filed in federal
district court dropped more than 10% from 2017 and more than
40% from 2015. Patent troll activity has taken an even more severe
drop, with the number of cases filed by “high volume” patent trolls
dropping 50% since 2015. And the patent cases that were filed are
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now more evenly spread throughout the country, with the number of
cases filed in the ED Tex dropping dramatically.

Looking forward to 2019, the news for patent holders is not all grim.
For example, in WesternGeco v. ION Geophysical, the Supreme Court
opened the door to patent holders who lost profits on foreign sales
— a particularly critical finding in the era of complicated global
supply chains. Meanwhile, the Federal Circuit has made it more
difficult to invalidate software and business method patents early in
litigation by requiring the resolution of certain factual questions in
discovery before deciding on patent eligibility. In addition, the United
States Patent and Trademark Office (USPTO) has breathed life into
previously extinct patents by issuing new and greatly streamlined
patent eligibility guidelines, noting simply that software and business
method patents which include meaningful limits on their core
“abstract idea” should be issued.

After more than a half decade of reform-minded decisions limiting
the rights of patent holders, it remains to be seen whether these
patent-holder friendly decisions are a sign that the pendulum is
swinging back in favor of patent holders. Accordingly, the impact of
these decisions on patent litigants is a key issue to watch in 2019.

KEY TAKEAWAYS:

» In 2018, the Supreme Court and Federal Circuit issued a series
of decisions solidifying the PTAB’s authority, making it easier to
invalidate bad patents and discouraging frivolous lawsuits.

» In 2019, a series of decisions making it easier to issue software
patents, fight back patent invalidity challenges and recover
damages for foreign sales may provide a lead to renewed efforts
by patent holders.

» Patent infringement is a risk for all industries and requires a
comprehensive risk management strategy integrated into every
aspect of a company’s business that includes filing for and
enforcing patents, identifying and clearing patent risks, instituting
contractual strategies for risk-shifting and defending allegations of
patent infringement.
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SPORTS

BEHIND STATE LINES: IS IT TIME TO CASH IN ON
LEGALIZED SPORTS BETTING?

James L. Johnston, Partner, jjohnston@dglaw.com

Josh J. Gordon, Associate, jgordon@dglaw.com

Justin H. Lee, Associate, jlee@dglaw.com

Jordan M. Thompson, Associate, jthompson@dglaw.com

The Supreme Court’s 2018 decision in Murphy v. National Collegiate
Athletic Association (Murphy) to overturn the Professional and
Amateur Sports Protection Act (PASPA) seemingly opened the door
for states to legalize sports betting. The ruling promised to transform
the sports and media industries and create new opportunities to
monetize sporting events.

Since the Murphy decision, several states have begun offering legal
sports betting (including mobile app-based sports books), and many
others are seeking to do the same. While this decision is a big win
for daily fantasy sports and sports books, the potential for growth

in legalized sports betting lies in online transactions. However, the
operation and advertising of online sports betting platforms raise
new legal questions that need to be considered.

In particular, the Interstate Wire Act of 1961 (Wire Act) prohibits
the interstate transmission of sports wagers, the winnings of such
wagers, or information assisting the placing of wagers. While the
Wire Act is not triggered by communications that occur entirely
within state lines, intermediate transmissions that cross state
lines are subject to federal jurisdiction. Given the decentralized
transmission of information over the Internet, online gambling and
sports book operators may find themselves in violation of federal
law, even if legally operating under state law.

The Court did offer a glimmer of hope in the Murphy decision,
suggesting that the Wire Act would not be implicated so long as
wagering was legal in the states where the interstate transmissions
occurred. This contradicted the long-held view that the Wire Act
was independent of a state’s gambling laws. As more states legalize
sports betting, this novel interpretation could be game-changing.

In contrast, the U.S. Department of Justice (DOJ) has consistently
interpreted the Wire Act to aggressively prohibit gambling-related
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activity. In 2003, the DOJ took the position that media outlets
running ads for illegal offshore online sports books were aiding and
abetting those operations and were punishable as principal violators
of the Wire Act. More recently, the DOJ issued a reinterpretation of
the Wire Act that more broadly applies the Wire Act to non-sports,
including online poker, lotteries and other gambling.

At the center of these opposing forces seeking to loosen and restrict
sports betting are individual states. For example, some states have
taken measures to protect participants in the sports betting market
by restricting where computers and other equipment used for
wagering can be located. Others have attempted to define their way
around the Wire Act by providing that the intermediate routing of
electronic data will not determine the location of a wager.

Until federal restrictions such as the Wire Act are aligned with

the overturning of PASPA, businesses seeking to capitalize on
sports betting must wait for federal clarity or move forward

behind the shield of state legislation. At a minimum, marketers
looking to advertise their wagering platforms and online

publishers contemplating whether to open their ad inventory to
these marketers, will need to implement geolocation and other
technologies to ensure that wagering is only available and ads are
only served to individuals who are physically located in the relevant
jurisdiction and meet gambling eligibility requirements. With the
explosive potential of this industry, both federal and state lobbying is
sure to be intense to create certainty in this shifting landscape.

KEY TAKEAWAYS:

» Despite state-by-state control over state-based sports betting,
federal law still applies to interstate online sports betting
operations and those who publish their ads.

» Sponsors, publishers, data processors, marketers and their
agencies should consider all available technologies, including
geo-fencing techniques, in creating campaigns for lawful online
sports books.

» Businesses in the sports betting industry should monitor
developments at both the federal and state level when developing
legal compliance strategies.
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